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OPINION

Background

In February 1998, Ernest D. Campbell and Nancy Campbell (“Defendants’)
purchased asmall parcel of property (“Lot”) in a historic neighborhood known as the “treestreets’
of Johnson City, Tennessee. The Lot was approximately thirty three-hundred square feet, and
Defendants purchased it with plans to build asmall rental house. Thereafter, Defendants obtained
abuilding permit from the City of Johnson City (“Plaintiff”) and a variancefrom Plaintiff's Board
of Zoning Appeals. Defendantsthen began construction of the home which alarmed other residents
of the"treestreets.” Plaintiff'sBoard of Commissioners held two meetingsin January and February
1999, during which it heard the residents opposition. On February 4, 1999, the Board of
Commissionerspassed aresolution ("Resolution”) inwhich they agreed to attempt negotiationswith
Defendantsand if not successful, to proceed with filing a condemnation petition. The Resolution
also stated that "[Plaintiff] should maintain the [Lot] as a public green space until such time asthe
Board may direct otherwise. . . ."

OnFebruary 8, 1999, Plaintiff filed apetition for condemnation (“ Petition”) inwhich
it alleged that the taking was necessary to “ assure orderly devel opment compatible with its Historic
Zoning Overlay District, as well as to provide public green space in the form of asmall park. . ..”
ThePetition provided that Plaintiff wasfiling the action under § 7.10 of itsmunicipal charter, Tenn.
Code Ann. § 29-16-101, et seq., and “al other applicable statutes which provide for the right to
exercise the power of eminent domain.”

The section of Plaintiff’'s municipa charter reied on by Plaintiff in its Petition
provides as follows:

Sec. 7. Generally.

That said municipd corporation, in addition to the powers, rights
and authority vested in it by the preceding articles and sections, shall
have the power by ordinance:

* k k k k k k%

§7.10. Eminent domain. To condemn property, real or personal or
any easement, interest or estate or use therein, either within or
without the city, for present or future public use; such condemnation
to be made and effected in accordance with the terms and provisions
of sections 3109-3132 of the Code of Tennessee [T.C.A. 88 29-16-
101 — 29-16-124], or in such other manner as may be provided by
law.

(alteration in original).



The statutory section cited in Plaintiff’s Petition and referenced in § 7.10 of the
charter, Tenn. Code Ann. 8§ 29-16-101, provides the foll owing:

Any person or corporation authorized by law to construct any
railroad, turnpike, canal, toll bridge, road, causeway, or other work of
internal improvement to which the like privilege is conceded, may
take the real estate of individuals, not exceeding the amount
prescribed by law, or by the charter under which the person or
corporation acts, in the manner and upon the terms herein provided.

Intheir Answer, Defendantsrequested that the Petition be dismissed becauseit failed
to state a cause of action under Tenn. Code Ann. § 29-16-104, which sets forth the necessary
elementsof acondemnation petition. In November 1999, the Trial Court heard Defendants' motion
todismiss. At thehearing, Plaintiff entered asexhibitsacopy of 8 7 of itsmunicipal charter and the
minutes from its Board of Commissioners' meeting where it passed the Resolution. 8§ 7 isthe only
charter provision contained in the record on appeal. The Trial Court denied Defendants' motion to
dismiss. In its Memorandum Opinion and Order, the Trial Court held that Plaintiff, in the exercise
of its eminent domain power, is not required to pass an ordinance but that it may commence
condemnation proceedings by filing a petition as provided in Tenn. Code Ann. § 29-16-104. The
Trial Court found significant the language of 8 7.10 of the municipal charter which allows for
condemnation “to be made and effected . . . in such other manner as may be provided by lanv.” The
Trial Court also rejected Defendants’ argument that Plaintiff’s decision to condemn the Lot was
arbitrary and capricious. Thereafter, ajury trial was held wherein the soleissue wasthe value of the
Lot. Defendants appeal.

Discussion

On appeal, Defendants raise the fdlowing issues: 1) whether the Trial Court erred
in finding as a matter of law that Plaintiff was not required to pass an ordinance before proceeding
with its condemnation suit; 2) whether the Trial Court erred in determining that Plaintiff’ sdecision
to condemn Defendants’ property was not arbitrary and capricious,; and 3) whether the Trial Court
erred in allowing the testimony and report of Plaintiff's expert property appraisd witness, Beth
L edbetter, because she failed to appraise the Lot as of the date of the taking.

The Tria Court's findings of fact are subject to de novo review by this Court with a
presumption of correctness, unless the preponderance of the evidence is otherwise. See Tenn. R.
App. P. 13(d); Alexander v. Inman, 974 SW.2d 689, 692 (Tenn. 1998). Asfor the Trial Court's
conclusions of law, this Court will conduct a de novo review with no presumption of correctness.
See Ganzevoort v. Russell, 949 SW.2d 293, 296 (Tenn. 1997).

WithrespecttotheTrial Court'sadmission of Beth L edbetter'stestimony, wefind that

thisissueisnot properly beforethis Court. Defendantsfailed to raisethisissueinaMotionfor New
Trial, and as aresult, waived this issue for purposes of appeal. See Tenn. R. App. 3(e); Flynn v.
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Shoney's, 850 SW.2d 458, 461 (Tenn. Ct. App. 192); Boyd v. Hicks, 774 SW.2d 622, 627-28
(Tenn. Ct. App. 1989).

Theissue of whether Plaintiff was required to pass an ordinance before proceeding
with its condemnation suit against Defendants requires further discussion. The Tennessee
Constitution sets forth the eminent doman provision as follows:

That no man’s particular services shall be demanded, or property
taken, or applied to public use, without the consent of his
representatives, or without just compensation being made therefor.

Tenn. Const. art. I, 8 21. This constitutional provision affords the state government the power of
eminent domain. City of Chattanooga v. Classic Refinery, No. 03A01-9712-CV-0552, 1998 WL
881862, at * 3 (Tenn. Ct. App. Dec. 17, 1998). In explaining the government’s power of eminent
domain, our Supreme Court characterized it as “the power to take private property without the
consent of the owner” but also as a power limited by our state constitution which prohibits “the
taking of private property for private purposes, and by requiring just compensation when private
property istaken for public use.” Jackson v. Metro. Knoxville Airport Auth., 922 SW.2d 860, 862
(Tenn. 1996).

Furthermore, the power of eminent domainis* dormant and requireslegidativeaction
declaring the objectsto which, and the mode and agency through which, the power shall move.” Tr.
of New Pulaski Cemetery v. Ballentine, 271 S.W. 38, 39 (Tenn. 1925). Countiesand municipalities
are provided the power of eminent domain by the state legislature. Classic Refinery, 1998 WL
881862, at * 3; see also New Pulaski Cemetery, 271 S.W. at 39 (holding that the dormant power of
eminent domain must be awakened by a*“valid” statute). In addition, this Court has held that the
power of eminent domain “will not pass by implication but islimited, both as to the exercise of the
power and quantum of property or estate acquired, by the express terms or clear implication of the
statute.” Rogersv. City of Knoxvillg 289 SW.2d 868, 871 (Tenn. Ct. App. 1955). Also, statutes
which provide the power of condemnation are to be strictly construed against the party seeking
condemnation. Claiborne County v. Jennings, 285 SW.2d 132, 134 (Tenn. 1955).

Wehold that because Plaintiff, initsPetition, reliesupon 8§ 7.10 of itscharter, which,
in turn, references Tenn. Code Ann. § 29-16-101, et seq., the Trial Court erred in holding that
Plaintiff wasnot required to passan ordinance before proceeding with thefiling of itscondemnation
suit. Following the hearing on Defendants’ motion to dismiss, the Trial Court held that Plaintiff was
not required to pass an ordinance before initiating condemnation proceedings since 8 7.10 provides
that Plaintiff may do so “in such other manner as may be provided by law.” The Trial Court
determined that under that language, Pl aintiff properly initiated its condemnation suit by filing a
petition, pursuant to Tenn. Code Ann. § 29-16-104. We agree that Tenn. Code Ann. § 29-16-104
provides the procedure for “such condemnation to be made and effected. .. .” We hold, however,
that since Plaintiff, in its Petition, reliesupon § 7.10 of its charter asthe badsto exerciseits power



of eminent domain, it was required to excerise this power by ordinance. See Rogers v. City of
Knoxville, 289 SW.2d at 871; Claiborne County v. Jennings, 285 SW.2d at 134.

Asamunicipality, Plaintiff hasbeen provided the power tocondemn private property
for public use through various pieces of legislation. See, e.g., Tenn. Code Ann. § 7-31-107; § 7-34-
104(a)(1); § 11-24-102; § 29-16-101; § 29-17-201; § 29-17-801. Plaintiff's municipal charter,
Chapter 189, 1939 Private Acts of Tennessee, also furnishes it eminent domain power. City of
Johnson City v. Cloninger, 372 S.W.2d 281, 282 (Tenn. 1963); City of Memphis v. Hastings, 86
S.W. 609, 612-13 (Tenn. 1904).

Even though Plaintiff has been provided the power to condemn private property for
public use through various pieces of legislation, it chose, in its Peition, to rely upon 87.10 of its
municipal charter, which referencesTenn. Code Ann. § 29-16-101, et seq., asthe basis of its power
to condemn this particular piece of property. Under Plaintiff’s aagument, the Petition leaves
Defendantswith uncertainty asto the theory uponwhich Plaintiff reliesfor itsauthority to condemn
Defendants’ Lot. Property owners, such as Defendants, do not have to guess, anticipate, or
extrapolateas to the theory upon which Plaintiff wishesto proceed to condemntheir property. This
Court has held that “‘[t]he petition should not |eave any uncertainty as to the theory on which the
pleader wishesto proceed.”” Roane County v. Christmas Lumber Co., No. E1999-00370-COA-R9-
CV, 2000 WL 1035943, at * 3 (Tenn. Ct. App. July 27, 2000) (quoting 61A Am.Jur.2d Pleading 8
81 (1999)). Plaintiff had the dbligation to see that its Petition left no uncertainty as to the theory
upon which it was proceeding to condemn Defendants' property. Plaintiff, in its Petition, relied
upon 87.10 of its charter which references Tenn. Code Ann. §29-16-101, et seq. There was no
amendment to thisPetition. Therewasno other specific statuteor charter provision cited by Plaintiff
as the basis for its power to condemn Defendants' property. Therefore, Plaintiff’s authority to
condemn Defendant’ s property, under the Petition filed, is limited by the language of §7.10.

According to the plain language of § 7.10, Plaintiff must pass an ordinance when
relying upon that particular charter provision as the source of its eminent domain power. See Ray
exrel. Holman v. BIC Corp., 925 S.\W.2d 527, 532 (Tenn. 1996) holding that the Court must “give
effect to ‘evey word, phrase, clause and sentence . . .’”). Theinitial clause of § 7 provides
the phrase that “[Plaintiff] shall have the power by ordinance ... ,” whichiscompleted by thefirst
clauseof §7.10, “[t]o condemn property. ..."” Thereafter, the second clause of § 7.10 setsforth the
procedure that Faintiff isto utilize when exercising the power of eminent domain as follows. “to
be made and effedted in accordance with the termsand provisionsof . .. [T.C.A. 8§ 29-16-101 — 29-
16-124], or in such other manner as may be provided by law.” (alterationin original). Accordingly,
when Plaintiff relies upon § 7.10 as the source of its power to condemn private property, Plaintiff
must follow the mandate of § 7 that an ordinance be passed to exercise this power.

Plaintiff argues it was not required to pass an ordinance before beginning
condemnation proceedings agai nst Defendants because it has multiple sources granting it the power
of eminent domain, including other dty charter and statutory provisions. Plaintiff contendsthat it
derivesitsauthority fromtwo other charter provisions: 8 2 which outlines Plaintiff’ sgeneral powers
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and providesthat Plaintiff hasthe power to “sueand besued. . . inal actionswhatsoever ...,” and
§ 18 which sets forththe general manner in which Plaintiff may exerciseits powers and states that
“the board of commissioners may by ordinance or resolution not inconsistent with this charter
prescribe the manner in which any powers of the city shall be exercised. . . .”

§87.10, unlike 88 2 and 18 of the charter, specifically addresses Plaintiff’s power of
eminent domain, and “[s]pecific statutory provisionsgenerally prevail over general provisionswhen
there is a conflict between statutes.” Brewer v. Lincoln Brass Works, 991 SW.2d 226, 229-30
(Tenn. 1999). Plaintiff’ sargument that 88 2 and 18 of itscharter somehow allow Plaintiff to proceed
by resol ution rather than ordinancewoul d effectively nullify thelanguage of § 7. Plaintiff apparently
contends that it had the authority under 88 2 and 18 of its charter to condemn property by either
resolution or ordinance even without recourseto 87. Wedisagree. The specific language of § 7.10
controls. Plaintiff’s argument depends upon an expansive interpretation of its power of
condemnation, rather than its power of condemnation being strictly construed asis thelaw of this
state. See Claiborne Co. v. Jennings, 285 SW. 2d at 134.

Furthermore, athough § 18 of Plaintiff’s charter treats resolutions and ordinances
interchangedbly, the two have “distinct meanings.” Joe Cooper’s Cafév. City of Memphis No.
02A01-9209-CH-00269, 1993 WL 54606, at * 3 (Tenn. Ct. App. Mar. 3, 1993). In Joe Cooper’s
Café, this Court explained:

A resolution is a mere expression of the opinion of the mind of the
City Council concerning some matter of administration coming
within its official cognizance. See 56 Am.Jur.2d Municipal
Corporations § 344 (1971). A resolution of a city council is of a
temporary nature, whilean ordinance is of a permanent nature. See
19 Tenn.Jur. Municipal Corporations 8 46 (1985). ‘ An ordinance of
amunicipal corporationisalocal law, and aregulation of ageneral,
permanent nature.” 56 Am.Jur. at § 343. ‘Ordinances are rules or
regulations adopted by municipal corporations in pursuance of
powers granted by the law of theland.” 19 Tenn.Jur. at § 46.

Id.

Additi onally, Plaintiff’ smunicipal charter’ srequirement of an ordinance definesthe
boundaries of Plaintiff’s eminent domain authority as provided by its charter. See Rogersv. City of
Knoxville, 289 S\W.2d at 871, City of Lebanon v. Baird, 756 S.W.2d 236, 241 (Tenn. 1988). Our
Supreme Court in City of Lebanon v. Baird, held that “municipalities may exercise only those
expressor necessarily implied powers del egated to them by the L egislaturein their chartersor under
statutes.” Id. at 241. The Baird court further discussed the purpose of a municipal charter’'s
requirement of an ordinance as follows:



[the purposeof therequirement is] consistent with. . . ‘afundamental
goal of our system of government that, to the extent possible, we be
governed by laws rather than men,” . . . [and)] is to assure that the
citizens of the municipality are adequately aware of the proposed
action, itsparticular naure and costs, and are given an opportunity to
voicetheir support or their opposition to the action in advance of the
city’s commitment to it.

Id. (quoting Brooksv. Garner, 566 S.W.2d 531, 532 (Tenn. 1978)). Furthermore, “‘if the power to
pass ordinances upon any subject is specifically gven, the power so granted cannot be enlarged or
changed by the general clause. .. .”” Id. (quoting Mayor and City Council of Nashvillev. Linck, 80
Tenn. 499, 508 (1883)).

We are aware of the opinion by our Supreme Court, City of Johnson City v.
Cloninger, in which the Court reviewed the issue of whether Johnson City’s condemnation of
private property for amunicipal golf course wasfor public use. Cloninger, 372 SW.2d at 283-84.
In Cloninger, Johnson City passed aresolution, not an ordinance, in which it decidedto exerciseits
eminent domain power. Id. at 282. Although the Court cited to § 7.10 of the charter as a source of
Johnson City’ s eminent domain power, the Court did not discuss the issue of whether Johnson City
should havepassed an ordinance, instead of aresol ution, to exerciseitscondemnation power because
that issue was not before the Court. Id. Unlike Johnson City v. Cloninger, our decision turns on
whether Plaintiff could exercise its eminent domain power by resolution, rather than by ordinance,
despiteitsreliancein itsPetition for Condemnation upon 8 7.10 as the source of itseminent domain
power. Therefore, we believe that City of Johnson City v. Cloninger does not control the outcome
of this case as thisissue was not then before the Couirt.

Accordingly, because Plaintiff in its petition relied upon § 7.10 of its charter for its
power of condemnation, we hold that the Trial Court erred in finding that Plaintiff was not required
to pass an ordinance before it began condemnation proceedings against Defendants. Plaintiff’s
charter provision which provides the power of eminent domain, 8§ 7.10, clearly states that when
deciding to exercise its eminent domain power under that section, Plaintiff “shall have the power by
ordinance. . ..” Consequently, we hold that since Plaintiff relied upon § 7.10 of its chater in its
Petition as authority to take Defendants' Lot, the Trial Court’s denia of Defendants’ motion to
dismisswas in error.

It isimportant to note that we do not holdthat Plaintiff’ s power of eminent domain
islimited to § 7.10 of its charter. Further, we do not hold that Plaintiff always must proceed by
ordinancein the exerciseof its power of eminent domain. Wehold only that Plaintiff must proceed
by ordinanceif it relies upon § 7.10 of its charter asthe basisfor its power of eminent domain.

Dueto our holding inthismatter, itisnot necessary toaddress Defendants’ remaining
issue on appeal regarding the Trial Court’ sfinding that Plaintiff’ s decision to condemn the Lot was
not arbitrary and capricious.



Conclusion

Thejudgment of the Trial Court isreversed and this cause remanded for further proceedings
asmay berequired, if any, consistent with this Opinion, and for collection of the costsbelow. Cods
of this apped aretaxed to the Appell eg, the City of Johnson City.

D. MICHAEL SWINEY, JUDGE



